UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE DIRECTOR OF THE
UNITED STATES PATENT AND THADEMARK OFFICE

in the Matter of 2
Michelle A. Massicotte, i Proceeding No. D2012-22
Respondent g
FINAL ORDER

The Deputy General Counsel for Enroliment and Discipling and Director of the Ofice of
Enrollment and Disciphine (“OED Director”) for the United States Patent and Trademark Offiee
(“USPTO” or “Office™) and Micheile A. Massicotte (*Respondent” have submitted & proposed
settlement agreement (“Agreement”) to the Under Secretary of Commerce for intellectual
Property and USPTO Director for approval.

The Agrecment, which resolves all disgiplinary action by the USPTO arising from the
stipulated facts set forth below, is hereby approved. This Final Order sets forth the parties”
stipulated facts. legal eonclusions, and sanctions.

Jurisdiction

1. At all times relevant hereto, Respondent of Marblehead. Massachusetts. has been an
attorney licensed by the Commonwealth of Massachusetts to practice law In that jurisdiction.
Respondent is not a registered patent practitioner and is not authorized to practice patent law
before the USPTO. As a licensed attorney, Respondent 1s authorized to practice before the
Oftiee in trademark and non-patent matters pursuant o 37 CF.R. § 11.14(a) and, thercfore. is
subjeet to the Disciplinary Rules of the USPTO Code of Professional Responsibility set forth al
37 CFR. § 1020 ¢t seq. The USPTO Director has jurisdiction over this matter pursuant to 353
US.C. 88 2(bX2¥D) and 32, and 37 CFR. §§ 11.20 and 11,26,

Stipulated Facts
2. Respondent was an attoerney of record in three trademark applications for two clients

pending before the Office. Two of these three applications shared the same deadline, which fell
on & holiday.

3. The Office e-mailed a non-final Office action in esch of the three trademark applications
to the law firm where Respondent was then employed.

4. The non-final Office actions were received by Respondent prior to the expiration of their
respective responsc perlods,



3. Because Responderd did not respond 10 the non-final Office actions in ¢ timely manner,
cach trademark apphication becams abandoned as a matter of law.

6. Respondent asserts that the abandonment of the trademark applications was unintentional.

7. Respondent filed a petition to revive each of the three shandoned trademark applications
using the electronic petition format that indicated the Office Actions were not recgived prior to
the expiration of the respective response periods.

8. Respondent represents that, during the time in which the petitions to revive were filed in
the three trademark applications, Respondent was enduring a high-risk pregnancy with
complications while handling a large volume of work at her prior law firm.

9. 'The Office gramted the petitions and revived the three trademark applications based, in
part, on Respondent”s representalions that she had not received the Office actions prior to the
expiration of the response periods,

10, Two of the three trademark applications were subsequently expressly abandoned
by the ¢licnt, and the third trademark application was subsequently allowed to be abandoned
by the client per operation of law.

Legal Conclusions

11, Based on the information contained in the Stipulated Facts. Respondent acknowledges
that her conduct vielated:

a. 37 C.F.R.§§ 10.23(b)4). (b)(8). and (b)(6) by giving false or misleading information
to the Office;

b. 37 CFR. § 10.77(c) by ncglecting a matter entrusted to Respondent; and

c. 37T CEFR, § 10.84{a)} by falling to scck the lawtul objectives of a client through
reasonable available means permitied by law.

Mitigating Fastors

12, Respondent has no prior disciplinary history hetore the Office during the over rwelve years
she has been licensed as an attorney.

13, Respondent’s conduct appears to have been aberrational.

14,  Respondent provided evidence sufficient o satisfy the OED Director that there was a
nexus between Respondent’s conduct and an existing medical condition, namiely: at all relevant
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fimes, Respondent was enduring a high-risk pregnancy with complications.

15, Respondent fully cooperated with the Office of Enroilment and Dhscipline during the
investigation and resolution of this matter,

16,

Sanction

Respondent agrees, and it 15 ORDERED that;

d.

&

Respondent be, and hereby is, suspended from practicing trademark and other
norn~patent law before the USPTO for twenty-four {24) months commencing
on the date this Final Order is signed.

Respondent be, and hereby is. granted limited recognition to practice belore
the Office beginning on the date this Final Order is signed and expiring
thirty (301 days afier the date this Final Order is signed for the sole purpose
of facilitating Respendent’s campliance with the provisions of 37 CFR.

§ 11.58(b):

Respondent shall cormply with 37 CF.R. § 11.58;

Atany time after tweo (2) months [rom the date this Final Order s signed,
Respondent may file a petition pursvant to 37 C.F.R. § 11.60 requesting
reinstatement effective prior to the expiration of the 24-month period of
suspension set forth in subparagraph a.. above:

Respondent shall remain suspended from the practice of trademark and
non-patent law before the USPTO until the OED Director grants a petition
requesting Respondent’s reinstatement pursuant to 37 C.ER. §11.60;

Respondent shall scrve g tweniy-lour (241 month period of probation
beginning on the date the OED Direcior reinstates Respondent pursuant 1o
STOFR §1160:

{1} if the OED Dircctor is of the opindon that Respondent, during
Respondent’s probationary period, fatled to comply with anv provision of this
Final Order or any Disciplinary Rule of the USPTO Code of Professional
Respansibility, the OED Director shall:

{A) (i) if Respondent has not yel been reinstated: issue to Respondent
an Qrder to Show Cause why the USPTO Director should not enter an
order barring Respondent from requesting reinstatement until after she
serves the twenty-four month suspension set forth in subparagraph a.,
above:
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h.

(11) if Respondent has been reinstatcd: 1ssue to Respondent an Order
to Show Cause why thec USPTO Dircctor should not enter an order
immediately suspending Respondent for up to twenty-two (22) additional
months for the violations set forth in paragraph 11, above;

(B} send the Order to Show Cause to Respondent at the most recent
address for Respondent maintained by the Massachusetts Board of Bar
Overseers: and

(C) grant Respondent fifteen (15) days to respond to the Order to Show
Causc;

and

{2) in the event after the 15-day period for response and eonsideration of
the response, if any, reeeived from Respondent. the OED Director
continues to be of the opinion that Respondent, during Respondent’s
probationary period. failed to comply with any provision of this Final
Order or any Disciplinary Rule of the USPTO Code of Professional
Responsibility, the OED Director shall:

(A) deliver to the USPTO Dircetor: (i) the Order to Show Cause,
(i) Respondenl’s response to the Order to Show Cause. if any, and
(ii1) evidence and argument supporting the OED Director’s conclusion that
Respondent, during Respondent’s probationary period, failed to eomply
with any provision of this Final Order or any Disciplinary Rule of the
USPTO Code of Professional Responsibility, and

(B) (i) if Respondent has not been reinstated: request that the USPTO
Director enter an order barring Respondent from requesting reinstatement
until after she serves the twenty-four month suspension sct forth in
subparagraph a., above,

or

(ii) if Respoudent has been reinstated: request that the USPTO
Director enter an order immediately suspending Respondent for up to
twenty-two (22) additional months for the violations set forth in paragraph
11, above;

In the event that the USPTO Director enters an order pursuant to this Final
Order barring Respondent from seeking reinstatement until after she serves
the twenty-four month suspension or suspending Respondent for up to twenty-
two (22) additional months. and Respondent seeks a review of the USPTO



Direetor’s action, any such review shall not operate 10 postpone or otherwise
hold in aheyance the USPTO Liirector’s order;

The OFED Direcior shall publish this Final Order at the Office of Enroliment and
Discipline's Reading Room electronically located at
hittp://des.uspto.gov/Folw/QE DReadingRoom . isn.

The OED Director shall puhilish a nofice in the Officiad Gazente that 1s materially
consistent with the following:

Notice of Suspension

This notice concerns Michelle A, Gallagher (Tk .4, Michelle
A. Massicotte), an attorney licensed to practice law hy the
Commonwealth of Massachusetis. Ms. Masgicotte is not a
registered patent practitioner and is not authorized to practice
patent law before the LISPTO. The United States Patent and
Trademark Office (“USPTO” or “Office™) has suspended Ms.
Massicotte for twenty-four (24) months for violating 37 C.F.R.
§8& 10.23 (b){4}, {B)}(3), and {b){(6) by giving Talse or misteading
information to the Office; 37 C.F.R. § 10.77(¢) by neglecting a
matter entrusted to Ms. Massicotte; and 37 C.F.R. § 10.84(a)
by failing to seek the lawtul ohjectives of a ¢lient through
reasonahle availahle mcans permitted by law, Under the
terms of the settlement agreentent, Ms. Massicotte is eligible to
file a petition requesting reinsialement after serving two (2)
months of her 24 month suspension, snd, if reinstated,

Ms. Massicotte will be permitted 1o practice trademark and
other non-patent law before the Office provided that she
otherwise satisfies the conditiong of 37 C.F.R. § 11.14{g) and
unless subsequently suspended by order of the USPTO
Director. Ms. Massicotte is also required 1o serve g
probationary periad.

The aforementioned Disciplinary Rulde violations are predicated
upon Ms, Massicotte having provided the Office with false or
misleading mformation in connection with petitions to revive
three abandoned trademark applications.

In agreeing to the sbove-described sanction, the OED Director
took into account that {1) Ms. Massicotie has no prior
diseiplinary histery before the Office during the over twelve
years she has been licensed to practios law, {2) the basis for the
musconduct appearts (o have been aberrational, {3) Respondent
represents that the abandonment of the trademark applications
was unintentional, (4} Ms. Massicolte provided evidence
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sufficient to satisfy the OED Director that there was a nexus
between Respondent’s conduct in the above-referenced matters
and an existing medical condition, namely: at all relevant
times, Respondent was enduring a high-risk pregnancy with
complications, and {3) she cooperated fully with the Office of
Enrcliment and Discipline duning the investigation and
resolution of this matter.

This action is the result of 2 settlcment agreement between
Ms. Massicotte and the OED Dircctor pursuant 1o the
provizsions of 33 US.C. 8§ (2¥DYand 32 and 37 CFR.
§8 11.20, 11.26, and 11.59. Disciplinary decisions involving
practitioners are posted for public reading at the Otlicc of
Enrollment and Discipline Reading Room located at:
http://des.uspto.cov/Foia/OEDReadingRoon isp:

Nothing in the Agreement or this Final Order shall prevent the Office from
considering the record of this disciplinary proceeding, including this Final
Order, (1} when addressing any further complaint or evidence of the same or
similar misconduet concerning Respondent brought to the attention of the
Office. and/or (2) in any future disciplinary proceeding against Respondent

(1) as an aggravating factor to be taken into consideration in determining any
diseipline to be imposed and/or (11) 1o rebut any statement or representation by
or on Respondent’s behalf.

The OED Director and Respondent shall each bear their own costs incurred to
date and In carrying out the terms of this agrezment.

Lo %

JAKIES O PAYNE
eputy General Counsel for General Law
1iigd States Patent and Trademark (¥ice

on behali of
Pravid M. Kappos

Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office
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Witliam K. Covey
Deputy General Counsel for Brroliment and Disciphine and
Director of the Qffice of Errollment and Disciplineg

Michelle A, Gallagher

{td.a. Michelle AL Massicottc}
28 Waldron Court
Marbiehead, MA 01945



Notice of Suspension

This notice concems Michelle A, Gallagher {fk.a. Michelle A, Massicotte), an
attorney licensed to practice law by the Commeonwealth of Massachusetts.

Ms. Massicotie 1s not @ registered patent practitioner and s not authorized to
practice patent law before the USPTO, The United States Patent and
Trademark Office ("LISPTO™ or “Office™} has suspended Ms. Massicotte for
twenty-four (24) months for violating 37 C.F.R. §§ 10.23 (b)(4}, (b} 3), and
{b)(6) by giving false or misleading information to the Office; 37 C.F R,

§ 10.77{¢c) by neglecting a matter entrusted to Ms, Massicotte; and 37 C.F.R. §
10.84{a} by failing w seck the lawful objectives of 4 client through
reasonable available means permitied by law, Under the terms of the
settiement agreement, Ms, Massicotte is cligible to file a petition requesting
reinstatement after serving two (2) months of her 23 month suspension, and, if
renslated, Ms. Massicotte will be permitted to practice trademark and other
non-patent law before the Office provided that she otherwise satisfies the
conditions of 37 C.F.R. § 11.14{a) and unless subscquently suspended by
arder of the USPTO Director. Ms, Masgicotie I8 also roquired (o serve a
probationary porigd.

The aforementioned Disciplinary Rulc violations are predicated upon Ms,
Massicotte having provided the Office with false or mislcading information in
connection with pefitions to revive three abandoned trademark applications.

In agreeing to the ahove-described sanction, the OBED Direetor took into
account that {1} Ms. Massicotte hus no prior disciplinary history before the
Office during the over twelve vears she has been licensed to praciice law, (2}
the basis for the misconduct appears to have been aberrational, (3 Respondent
represents that the abandonment of the wademark applications was
unintentional, (4} Ms. Massicotte provided evidence sufficicnt to satisfy the
QD Director that there wag a nexus between Respondent’s conduct in the
above-referenced matiors and an existing modical condidon, namely: at all
relevant tmes, Respondent was enduring a high-risk pregnancy with
complications, and (5} she cooperated fully with the Oflice of Enroliment and
Discipline during the investigation and resolution of this matter,

This action is the resull of a settlement agreement between Mg, Massicotie
and the OED Director pursuant to the provisions of 35 US.C, §§ BX2HD)
and 32and 37 CFR, §§ 11.20, 11.26, and 11.59, Disciplinary decisions
involving practitioners are posted for public reading at the Officc ot



Enreliment and Discipline Reading Room located at:

http:/ides. uspto.goviFol

MaY 18 208
Date

2/OEDReadingRoom.isp.
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% O.PAYNE /
tylGeneral Counsel for General Law
UnitedStates Patent and Trademark Office
on behalf of

David M. Kappos

Uinder Secretary of Commerce for Intellectual Propeny and
PHrector of the United Statex Patent and Trademark (ffice
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