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UNITED STATES PATENT AND TRADEMARK OFFICE 
____________ 

 
BEFORE THE PATENT TRIAL AND APPEAL BOARD 

____________ 
 

Ex parte MICHAEL M. ROBINSON 
____________ 

 
Appeal 2010-012248 

Application 10/950,146 
Technology Center 3600 

____________ 
 
 

Before JOHN C. KERINS, MICHAEL C. ASTORINO, and  
JAMES P. CALVE, Administrative Patent Judges. 
 
CALVE, Administrative Patent Judge. 
 
 

DECISION ON APPEAL 
 
 

STATEMENT OF THE CASE 

Appellant appeals under 35 U.S.C. § 134 from the rejection of claims 

1-32 and 40-61.  App. Br. 5.  Claims 33-39 are cancelled.  Id.  We have 

jurisdiction under 35 U.S.C. § 6(b).   

We REVERSE.  
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CLAIMED SUBJECT MATTER 

Claims 1, 40, and 56 are independent.  Claim 1 is reproduced below: 

1. A building wall comprising: 

a plurality of wall blocks arranged in vertically stacked 
horizontal layers, each wall block comprising: 

a frame having a first vertical side and a second vertical 
side opposite the first vertical side; 

a first finished wall material layer secured to the first 
vertical side and comprising a section of planar interior wall 
material; and  

a second finished wall material layer secured to the 
second vertical side and non-contiguous with the first finished 
wall material layer, the wall block having a top configured to 
support at least one other wall block. 

 

REJECTIONS 

Claims 1, 40, 56, and 59-61 are rejected under 35 U.S.C. § 112, first 

paragraph, as failing to comply with the written description requirement. 

Claims 1, 40, and 56 are rejected under 35 U.S.C. § 112, second 

paragraph, as being indefinite. 

Claims 1, 2, 8-10, 16-20, 40, 41, 47-49, and 55-61 are rejected under 

35 U.S.C. § 102(b) as anticipated by Cahill (US 1,950,397; iss. Mar. 13, 

1934).   

Claims 3-7, 11-15, 42-46, and 50-54 are rejected under 35 U.S.C. 

§ 103(a) as unpatentable over Cahill. 
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ANALYSIS 

Claims 1, 40, 56, and 59-61 as lacking a written description  

Claims 1, 40, and 56 

The Examiner found that the disclosure makes no reference to the first 

and second finished wall layers being non-contiguous as recited in claims 1, 

40, and 56.  Ans. 3-4.  The Examiner also found that the Specification and 

drawings do not show “first” and “second” vertical sides or “first” and 

“second” finished wall material layers so it is not known if they are 

contiguous or not.  Ans. 4.   

We agree with Appellant that the Specification and drawings provide 

an adequate description of “non-contiguous” by disclosing a wall block 100 

with opposing vertical sides 102, 104 and separate finished wall material 

layers 106, 108 secured to each vertical side.  App. Br. 15; Reply Br. 3.  As 

shown in Figures 1A and 1B, the two vertical sides 102, 104 and the finished 

wall material layers 106, 108 disposed thereon are separate and do not touch 

or contact one another.  App. Br. 15; Reply Br. 4-5.  Appellant’s use of 

“non-contiguous” is consistent with an ordinary, customary meaning of that 

term as not contacting or touching or connected to in an unbroken sequence.  

Evid. Appx. A. (definition of “contiguous” from WEBSTER’S NINTH NEW 

COLLEGIATE DICTIONARY (1991)).  We cannot sustain the rejection of claims 

1, 40, and 56 for lack of written description.   

Claims 59-61 

The Examiner found that the terms “first” and “second” in the first 

and second finished material layer of claims 59-61 are not supported because 

the Specification does not reference “first” or “second” finished material 
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layers.  Ans. 4.  As a result, the Examiner found that it is unknown from the 

drawings where the first and second finished wall material layers stop.  Ans. 

4.  We agree with Appellant that Figures 1A, 1B, 4A, 4B, 5A, and 5B show 

a building block with a vertical side 102 having a finished material layer 106 

and a separate vertical side 104 with another finished material layer 108.  

Spec. 4, para. [0020] (wall block 100 includes at least two vertical sides 102, 

104 and each vertical side has a finished wall material layer 106, 108).  We 

cannot sustain the rejection of claims 59-61 for lack of written description. 

Claims 1, 40, and 56 as being indefinite 

The Examiner found that the term “non-contiguous” in claims 1, 40, 

and 56 is indefinite because it is not defined in the Specification.  Ans. 4.  

We agree with Appellant that a skilled artisan would understand that “non-

contiguous” means not touching and separated when interpreted in light of 

Appellant’s Specification, which discloses that wall block 100 has finished 

wall material layers 106, 108 secured to opposing vertical sides 102, 104.  

App. Br. 17.  The finished wall material layers 106, 108 are separate and not 

touching, as the Examiner acknowledges (Ans. 10).  See Figs. 1A, 1B.  We 

cannot sustain the rejection of claims 1, 40, and 56 as being indefinite.   

Claims 1, 2, 8-10, 16-20, 40, 41, 47-49, and 55-61 as anticipated by Cahill  

The Examiner found that Cahill discloses a wall (fig. 6) comprising a 

plurality of wall blocks 9 arranged in vertically stacked horizontal layers and 

comprising a frame 1 with a first vertical side and opposite second vertical 

side, and a first finished wall material secured to the first vertical side and a 

second finished wall material layer secured to the second vertical side.  Ans. 

5.  The Examiner also found that Cahill discloses a single, integral concrete 
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layer 8 that is poured around the frame but this layer has four distinct sides, 

the front or first side, the second or rear side, and top and bottom sides, each 

of which sides is independent and limited while being part of the integral 

concrete layer.  Ans. 12.  The Examiner considered the first finished wall 

material layer to be the wall material on the front face of the block and the 

second finished wall material layer to be the wall material on the rear face of 

the block and the finished wall material layer on top of the block connects 

the first and second material layers but does not make the layers touch so 

that they do not intersect or touch and are non-contiguous.  Ans. 5, 11.   

Appellant argues that wall block 9 has a cement/concrete layer 8 that 

is poured into a mold around the frame to form a single layer 8 that extends 

continuously from one side of block 9 to the opposing side of block 9 and 

therefore the first finished wall material layer is not non-contiguous with the 

second finished wall material layer as recited in claims 1, 40, and 56.  App. 

Br. 19, 20, 21.  Appellant also argues that the top of the block of Cahill does 

not make the first finished wall material non-contiguous with the second 

finished wall material because Figure 3 of Cahill discloses concrete layer 8 

extending continuously around the block 9 from one vertical side of the 

block 9 to the other vertical side of the block 9.  App. Br. 19-21.   

We interpret “non-contiguous” in light of Appellant’s Specification to 

mean “not touching or not connected in a continuous sequence.”  See Evid. 

App. A (definition of “contiguous”); Reply Br. 7.  Appellant discloses a wall 

block 100 with a first vertical side 102 with a finished wall material layer 

106 secured thereto and a second vertical side 104 with a separate finished 

wall material layer 108 secured thereto and the first and second finished wall 
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material layers 106, 108 do not touch or connect in sequence because they 

are separated by unfinished top and bottom lateral members 114, 116.  See 

Spec. 3-5, paras. [0019-0022, 0024]; figs. 1A, 1B, 2.  In contrast, Cahill’s 

frame 1 has a single concrete layer 8 that extends continuously around the 

frame 1 as the Examiner acknowledges.  See Ans. 6 (discussing claims 59-

61).  The portions of concrete layer 8 that are secured to vertical sides of 

frame 1 are contiguous (i.e., they are connected in a continuous sequence 

and touching) as part of a single, continuous concrete layer 8 that extends 

around frame 1.  As such, we cannot sustain the rejection of claims 1, 2, 8-

10, 16-20, 40, 41, 47-49, and 55-61.   

Claims 3-7, 11-15, 42-46, and 50-54 as unpatentable over Cahill 

Dependent claims 3-7, 11-15, 42-46, and 50-54 recite various types of 

finished wall material layers.  The Examiner’s findings and determination of 

obviousness in regards to these claims do not remedy the deficiencies of 

Cahill as to independent claims 1, 40, and 56 discussed supra.  As such, we 

cannot sustain the rejection of claims 3-7, 11-15, 42-46, and 50-54. 

DECISION 

We REVERSE the rejection of claims 1-32 and 40-61.   

REVERSED 
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